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FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463

CERTIFIED MAIL SEP 17 2013
RETURN RECEIPT .REOUEQTED ”

Michael Sanders
Missouri Democratic Statc Committee
PO Box 719
Jefferson City, MO 65102
RE: MUR 6657
W. Todd Akin
Akin for Senate and G. Scott in his
official capacity as treasurer
Senate Conservatives Fund and
Lisa Lisker in her official
capacity as treasurer

Dear Mr. Sanders:

On September 10, 2013, the Federal Election Commission reviewed the allegations in
your complaint dated October 4, 2012, and found that on the basis of the information provided in
your complaint, and information provided by respondents, there is no reason to believe W. Todd
Akin, Akin for Senate and G. Scott Engelbrecht in his official capacity as treasurer, or Senate
Conservatives Fund and Lisa Lisker in her official capacity as treasurer violated 2 U.S.C.

§§ 441a or 411b. Additionally, the Commission found rio reason to believe W. Todd Akin and
Akin for Senate and G. Scott Engelbrecht in his official capacity as treasurer violated 2 U.S.C.
§ 441i(e). Accordingly, on September 11, 2013, the Commission closed the file in this matter.

Docurrients related to the case will be placed on the public record within 30 days. See .
Statement of Policy Regarding Disclosure of Closed Eriforcement and Related Piles,
68 Fed. Reg. 70,426 (Dec. 18, 2003) and Statement af Poliey Regarding Placing First General
Counsel’s Reports on the Public Record, 74 Fed. Reg. 66132 (Dec. 14, 2009). The Factual and
Legal Analysis, which more fully explain the Commission's findings are enclased.
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The Federal Election Campaign Act of 1971, as amended, allows a complainant to seek.
judicial review of the Commission's dismissal of this action. See 2 U.S.C. §437g(a)(8). Ifyou
have any questions, please contact Peter Reynolds, the attorney assigned to this mattér, at (202)
694-1650.

Assistant General Counsel

Enclosure
Factual and Legal Analysis

ce: Roy Temple
Chairman
Missouri Democratic State Committee
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS
RESPONDENTS:  W. Todd Akin MUR: 6657

Akin for Senate and G. Scott Engelbrecht
in his official capacity as treasurer

L. INTRODUCTION

This matter was generated by a complaint filed by the Missouri Democratic State
Committee. See 2 U.S.C. § 437(g)(a)(1). The Complaint alleges that W. Todd Akin and Akin
for Senate were about to violate the Federal Election Campaign Act, as amended (the “Act”) by
receiving an illegal in-kind contributian as 2 result of a coordinated communication. 2 U.S.C.
§§ 441a(a), 441b. The Complaint further alleges that Akin may have violated 2 U.S.C. § 441i(e)
by soliciting funds that are in excess of federal limits, prohibited under certain source
restrictions, or not in compliance with certain reporting requirements. As discussed below, the
Commission finds no reason to belicve that Akin or Akin for Senate violated 2 U.S.C.
§§ 441a(a), 441b, or 441i(e).
IL FACTUAL AND LEGAL ANALYSIS

A. Facts

The Senate Conservatives Fund registered with the Commission as the leadership PAC of
then-Senator Jim DeMint on April 15, 2008. Statement of Organization (Apr. 15, 2008), |

hitp:#/images;ni¢tisa.com/pdf/797/2803969079%/2803969079%. pdf. The group most recently

amended its Statement of Organization in July 2012 to remove DeMint as sponsor and MINT
PAC as an affiliate. Amended Statement of Organization (July 1, 2012),

http://images.nictusa.com/pdf/394/12952245394/12952245394.pdf. The Senate Conservatives
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Fund now files as a multicandidate committee. March 2013 Monthly Report (Apr. 19, 2013),

hitp://imagesnictusa.com/pdf/205/13961856205/13961856205. df.!

Akin was a candidate for the U.S. Senate in 2012, and Akin for Senate was.his principal
campaign committee. According to the Complaint, afteér August 19, 2012, several entities.
previously supporting Akin withdrew their support for his candidacy. Compl. at2. Beginning
on September 14, staff of the Senate Conservatives Fund and Akin for Senate engaged in several
conversations that both Respondents have attested were striétly limited to Akiri’s position on the

?

issue of banning earmarks, a cause that the Senate Canservatives Fund supports. See Akin Resp.

4t 3-4, 7, Ex. 1; Senate Conservatives Fund Resp. at 1-3, Ex. 1. Following that conversation, the

Senate Conservatives Fund emailed its members on September 25 and asked them whether it
should endorse Akin’s candidacy and, if so, how much money they would be willing to qonate to
Akin’s campaign. Senate Conservatives Fund Resp., Exs. 1, 3. Based on the responses it
received, the Senate Conservatives Fund endorsed Akin’s candidacy on September 27, Jd., Ex.
1. The Senate Conservatives Fund reported making several independent expenditures in support
of Akin in the weeks leading up to the 2012 general election, spending a total of $118,160.72.
Each of the reported expenditures was for either “Online Processing” or *Email List Rental” —
that is, for “rental of fundraising donor lists from whom [the Senate Conservatives Fund}

solieited, received and forwarded bundled contributians to tha Akin camnpaign and for the costs

. The Complaint mistakenly alleges that the Senate Conservatives Fund “remove[d] its.affiliation with
Senator DeMint so that it could operate as a so-called ‘super PAC,™ Compl. at2. According to the Senate
Conservatives Fund, it is a “traditional” non-comnected political committee, and therefore the contribations it
receives, and independent expenditures it makes, are all subject-to the limits and other prohibitions of the Act.
Senate Conservatives- Fund Resp. at 2. The Commission’s records appear to confirm the Senate Conservatives
Fund’s statement. See March 2013 Monthly Report (Apr. 19, 2013),

h_m_Lll_mgggg nictuga, com/,p;li/ZOS/ 13961856205/13961 856205-g_f A similarly named committee called “Senate
Corniservalives Action” is an‘indcpendent: expendnlure-only political committee, however, and thus it is possible that
the Complainant confused the two entities. See Statcment cf Organizition (July2, 2012),
hiip://images:nictusa.com/patr887/1303082488 71 I2030824887 df: Accortiog to reports filed with tho
Eommission, Sehite Congervatives Actien has. not made any-independent expenditurcs in support of Akin.
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of online fundraising by [the Senate Conservatives Fund]for bundled contributions to the Akin
campaign.” Id. at 2, Ex. 5.

The Complaint cites press reports from September 21-24 asserting that Akin “specifically
agreed to [the Senate Conservatives Fund]’s earmark ban in order to receive fundraising support
from” the Senate Conservatives Fund. Compl. at 2, Ex. 1-3. Although the Complainant was not
aware of any communications by the Senate Conservatives Fund at the time, the Complaint
asserts that, “should [the Senate Conservatives Fund] sponsor communications in connection
with the Missouri Senate election, Akin and [the Senate Conservetives Fund] wanid violate” ihe
Act. Id. at 2.

The Senate Conservatives Fund Response claims that “there were no communications or
interactions between the Akin campaign and [the Senate Conservatives Fund] that would satisfy
the conduct standard . . . nor was there any public political advertising by [the Senate
Conservatives Fund] regarding Tod.d Akin,” and thus the Complaint is “purely speculative.”
Senate Conservatives Fund Resp. at 2 (emphasis omitted). The Akin Response similarly states
that (a) discussions between Akin for Senate and the Senate Conservatives Fund were “strictly
limited” to Akin’s position on the issue of banning earmarks, and “did not include any discussion
of the Akin for Senate campaign’s plans, projects, activities or needs”; (b) the Senate
Conservatives Fuird never ran any advertisements supporting Akin; and thus no vielatian
occurred. Akin Resp. at 3 (emphasis omitted).

These assertions arc buttressed by two affidavits submitted by the Respondents. First,
Matt Hoskins, the executive director of the Senate Conservatives Fund, provided an affidavit in
which he attests that he had discussions with the Akin staff, but at no time did they discuss the

“‘needs, activities, plans or projects’ of the Akin campaign.” Senate Conservatives Fund Resp.,



12044343216

10
11

12

13

14

15

16

17

18

19

20

21

22

23

. 24

25

Page 4 of 7
MUR 6657 (Akin for Senate)
Factual and Legal Analysis

Ex. 1. Second, Justin Johnson, the policy director for Akin for Senate during tlie relevant time
period, submitted an affidavit in which he similarly states that his discussions with the Senate
Conservatives Fund's staff “were strictly limited to Representative Akin’s position on [banning
earmarks] and the rules of the U.S. Senate and House of Representatives governing earmarks,”
and that at no time did they discuss “the campaign’s plans, projects, activities or needs.” Akin
Resp., Ex. 1.

B. Analysis

1. Neither Akin Nor Akin for Senate Received a Coordinated.
Communication '

The Act prohibits corporations fram making contributions from their general treasury
funds in connection with any election of any candidate for federal office. 2 U.S.C. § 441b(a).
Further, no candidate or political committee may knowingly accept a corporate contribution. Id.

Additionally, an expenditure made by any person “in cooperation, consultation, or
concert, with, or at the request or suggestion of, a candidate, his authorized political committees
or their agents” constitutes an in-kind contribution to that candidate. 2 U.S.C. § 441a(a)(7)(B)(i);
11 C.F.R. § 109.21(b). Under Commission regulations, a communication is coordinated with a
candidate or authorized committee when the communication is (1) paid for, in whole or part, by a
person other than that candidate or authorized committee; (2) satisfios at least one of the content
standards described in 11 C.F.R. § 109.21(c); and (3) satisfies at least one of the conduct
standards described in 11 CF.R. § 109.21(d). 11 C.F.R. § 109.21(a)(1)-(3).

The first requirement was met here. The Senate Conservatives Fund, an entity other than
Akin or Akin for Senate, reported making $118,160.72 in expenditures for “donor list rentals
used for fundraising solicitations urging conservatives to contribute to Rep. Akin’s

campaign . . . and online fundraising processing costs and fees.” Senate Conservatives Fund
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Resp. at 1-2. Even though the communications themselves may have been created at little cost,
the Senate Conservatives Fund incurred significant related expenses. In the. most basic sense, it
financed a communication.

The second requirement, however, is not met. The Senate Conservatives Fund
solicitations do not satisfy the content requirement because they are neither electioneering
communications nor public communications. 11 C.F.R. § 109.21(c)(1)-(5). An electioneering
communication is any broadcast, cable, or sateilite communication that (1) refers to a clearly
identiﬁed_candidate for federal office; (2) is publicly distributed withimr 60 days of the relevant
general alection or 30 days of the relevant primary eleetion; and (3) is torgeted to the relevant
electorate. 11 C.F.R. § 100.29(a). The Senate Conservatives Fund’s communications were not
distributed by broadcast, cable, or satellite, and are therefore not electioneering communications.

Nor were they public communications. A “public communication” is defined as

a communication by means of any broadcast, cable, or satellite

communication, newspaper, magazine, eutdoor advertising facility, mass

mailing, or telephone bank to the general public, or any other form of

general political advertising. The term general public political advertising

shall not include communications over the Internet, except for

communications placed for a fee on another person’s. Web site.
11 C.F.R. § 100.26 (emphasis added). The expenditures made by the Senate Conservativés Fund
in support of Akin were all devoted to either “Email List Rentul” or “Online Processing.”
Communicatiorns over the Internet are specifically exempt from the definition of “public
cammunication” unless placed for a fee on a third party website. 11 C.F.R. § 100.26.

The record does not reflect that the Senate Conservatives Fund’s fundraising
communications were placed for a fee on another website. The Commission has narrowly

interpreted the term Internet communication “placed for a fee,” and has not construed that phrase

to cover payments for services necessary to make an Internet communication. See Factual &
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Legal Analysis at 11, MUR 6414 (Carnahan in Congress Committee et al.) (payment for research
services used to make website does not result in website being placed for a fee).

Therefore, the Senate Conservatives Fund’s communications were neither electioneering
communications nor public communications, and thus do not satisfy the content réquirement of
11 C.F.R. § 109.21(c).

Because the content requirement was not satisfied, there was no coordinated
communication under 11 C.F.R. § 109.21, and no contribution by the Senate Conservatives Fund
to Akin or Akin far Senate. Aecordingly, the Commission finds no reason to believe that Akin
or Akin for Senate and G. Scott Engelbrecht in his official capaeity as treasurer violated 2 U.S.C.
§§ 441a or 441b.

2. Akin Did Not Solicit Non-Federal. Funds in Violation of Section.441i(e)

The Act prohibits candidates from soliciting funds in connection with a federal election,
unless the funds are subject to the limitations, prohibitions, and reporting requirements of the
Act. 2US.C. § 441i(e)(1)(A); 11 C.F.R. § 300.61. The Complaint alleges that “[i]f Akin asked
[the Senate Conservatives Fund] to make expenditures in connection with his campaign, Akin
would have solicited contributions in excess of the federal [imits.” Compl. at 4.

In this context, a violation of section 441i(e)(1)(A) would require both that Akln asked
the Senate Conservatives Fund to spend funds in connaction with a federal eleetion, and that
those funds were not subject to the Act. But, as discussed above, the record does not support
either conclusion. First, Akin and the Senate Conservatives Fund appear to have discussed only
policy issues pertaining to banning earmarks. See Akin Resp. at 3-4, 7, Ex. 1; Senate
Conservatives Fund Resp. at 1-3, Ex. 1. And both the Hoskins and Johnson affidavits deny that

Akin ever solicited sofl money or the payment of advertisements. Senate Conservatives Fund
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1 Resp., Ex. | (Hoskins Aff. § 36); Akin Resp., Ex. 1 (Johnson Aff. { 5). Second, all funds

2 received and spent by the Senate Conservatives Fund were subject to the limitations,

3 prohibitions, and reporting requirements of the Act, because the Senate Conservatives Fund is a
4" registered non-connected political committee. See, ¢.g., March 2013 Monthly Report (Apr. 19,

5 2013), ht :Z/;ima-' s.nictusa.com/pdf/205/13961856205/13961856205.5df.

6 For those reasons, Akin did not solicit funds in violation of section 441i(e). Accordingly,
7  the Commission finds no reason to believe that Akin or Akin for Senate and G. Scott

Engelbrecht in his official capaeity as treasurer violated 2 U.S.C. § 441i(e).
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENTS:  Senate Conservatives Fund and Lisa Lisker MUR: 6657
in her official capacity as treasurer

L INTRODUCTION

This matter was generated by a complaint filed by the Missouri Democratic State
Committee. See 2 U.S.C. § 437(g)(a)(1). The Complaint alleges that Senate Conservatives Fund
was about to violate the Federal Election Campaign Act, as amended (the “Act”) by making an
illegal in-kind contribntion as a result of a opordinated communication. 2 U.S.C. §§ 441a(a),
441b. As discussed below, the Commission finds no reason to believe that Senate Conservatives
Fund violated 2 U.S.C. §§ 441a(a) or 441b.
IL FACTUAL AND LEGAL ANALYSIS

A. Facts

The Senate Conservatives Fund registered with the Commission as the leadership PAC of

then-Senator Jim DeMint on April 15, 2008. Statement of Organization (Apr. 15, 2008),

‘http://images.nictusa.com/pdf/797/28039690797/28039690797.pdf. The group most recently

amended its Statement of Organization in July 2012 to remove DeMint as-sponsor and MINT
PAC as an affiliate. Amended Statement of Organization (July 1, 2012),

http://images.niclusa.com/pdi/394/12952245394/12952245394.pdf. The Senate Conservatives

Fund now files as a multicandidate committee. March 2013 Monthly Report (Apr. 19, 2013),

! The Complaint mistakenly alleges that the Senate Conservatives Fund “remove[d] its affiliation with
Senator DeMint so that it could operate as a so-called ‘super PAC,’”” Compl. at 2, According to the Senate
Conservatives Fund, it is a “traditional” non-connected political committee, and therefore the.contributions it
receives, and independent expenditures it makes, are all subject to the limits and other prohibitions of the Act.
Senate Conservatives Fund Resp. at 2. The Commission’s records appear to confirm the Senate Conservatives

Fund’s statement. See March 2013 Monthly Report (Apr. 19, 2013),
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Akin was a candidate for the U.S. Senate in 2012, and Akin for Senate was his principal
campaign committee. According to the Complaint, after August 19, 2012, several entities
previously supporting Akin withdrew their support for his candidacy. Compl. at 2. Beginning
on September 14, staff of the Senate Conservatives Fund and Akin for Senate engaged in several
conversations that both Respondents have attested were strictly linited to Akin’s pesition on the
issue of banning earmarks, a cause that the Senate Conservatives Fund supports. See Akin Resp.
at 3-4, 7, Ex. 1; Senate Conscrvatives Fund Resp. at 1-3, Ex. 1. Following that conversation, the
Senate Conservatives Fund emailed its members on September 25 and asked them whether i
should endorse Akin’s candidacy and, if so, how much money they weuld be willing to donate to
Akin’s campaign. Senate Conservatives Fund Resp., Exs. 1, 3. Based on the responses it
received, the Senate Conservatives Fund endorsed Akin’s candidacy on September 27. /d., Ex.
1. The Senate Conservatives Fund reported making several independent expenditures in support
of Akin in the weeks leading up to the 2012 general election, spending a total of $118,160.72.
Each of the reported expenditures was for either “Online Processing” or “Email List Rental” —
that is, for “rental of fundraising donor lists from whom [the Senate Conservatives Fund]
solicited, received and forwarded bundled contributions to the Akin -campaign and for the costs
of online fundraising by [the Senate Conservatives Fund]for bundled contributions to the Akin
campaign.” Id. at 2, Ex. §.

The Complaint cites press reports from September 21-24 asserting that Akia “specifically
agreed to [the Senate Conservatives Fund]’s earmark ban in order to receive fundraising support

from” the Senate Conservatives Fund. Compl. at 2, Ex. 1-3. Although the Complamant was not.

_ ://images nictisa.coni/pdf/205/13961856205/13961856205:pdf. A similarly namcd commlttee called “Scnate

Coniscrvitives Action™ is i independent expenditurg-anly. pohtu:al committen, however, and thus it is possible that
the Complainant ceifuised the two entities. Sec: Statement of' Organuanon (July Z,2012),
£ Aécording to: rcports filed with the
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aware of any communications by the Senate Conservatives Fund at the time, the Complaint
asserts that, “should [the Senate Conservatives Fund] sponsor communications in connection
with the Missouri Senate election, Akin and [the Senate Conservatives Fund] would violate” the
Act. Id. at2.

The Senate Conservatives Fund Response claims thét “there were no éommunications or
interactions between the Akin camp_aign and [the Senate Conservatives Fund] that would satisfy
the conduct standard . . . nor was there any public pahitical advertising lsy [the Senate
Conservatives Fund] regarding Todd Akio,” and thus the Coraplaint is “purely spaculative,”
Senate Conservatives Fund Resp. at 2 (emphasis omitted). The Akin Response similariy states
that (a) discussions between Akin for Senate and the Senate Conservatives Fund were “strictly
limited” to Akin’s position on the issue of banning earmarks, and “did nét include any discussion
of the Akin for Senate campaign’s plans, projects, activities or needs”; (b) the Senate
Conservatives Fund never ran any advertisements supporting Akin; and thus no violation
occurred. Akin Resp. at 3 (emphasis omitted). |

These assertions are buttressed by two affidavits submitted by the Respondents. First,
Matt Hoskins, the executive director of the Senate Conservatives Fund, provided an affidavit in
which he attests that he had discussions with the Akin staff, but at no time did they discuss the
“‘needs, aotivities, plans or projocts’ of the Akin campaign.” Senate Canservatives Fund Resp.,
Ex. 1. Second, Iustin Johnsan, the policy director for Akin for Senate during the relevant time
period, submitted an affidavit in which he similarly states that his discussions with the Senate
Conservatives Fund’s staff “were strictly limited to Representative Akin’s position on [banning

earmarks)] and the rules of the U.S. Senate and House of Representatives governing earmarks,”
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and that at no time did they discuss “the campaign’s plans, projects, activities or needs.” Akin
Resp., Ex. 1.
B. Analysis

1. The Senate Conseivatives Fund Did Not Maké a Coordinated
Communication

The Act prohibits corporations from making contributions from their general treasury
funds in connection with any election of any candidate for federal office. 2 U.S.C. § 441b(a).
Further, no ocandidate or political committee may knowingly accept a oorporate cdntribution. Jd.

Additionally, an expenditute made by any person “in cooperation, consultation, or
concert, with, ar at the request or suggestion of, écandidate, his authorized political committees
or their agents” constitutes an in-kind contribution to that candidate. 2 U.S.C. § 441a(a)(7)}(B)(i);
11 C.F.R. § 109.21(b). Under Commission regulations, a communication is coordinated with a
candidate or authorized committee when the comminication is (1) paid for, in whole.or part, by a
person other than that candidate or authorized committee; (2) satisfies at least one of the content
standards described in 11 C.F.R. § 109.21(c); and (3) satisfies at least one.of the conduct
standards described in 11 C.F.R. § 109.21(d). 11 C.F.R. § 109.21(a)(1)-(3).

The first requirement was met here. The Senate Conservatives Fund, an entity other than
Akin or Akin for Senate, reported making $118,160.72 in expenditures for “donor list rentals
used for fundraising solicitations urging conservatives to contribute to Rep. Akin’s
campaign . . . and online fundraising processing costs and fees.” Senate Conservatives Fund
Resp. at 1-2. Even though the communications themselves may have been created at little cost,
the Senate Conservatives Fund incurred significant related expenses. In the most basic sense, it

financed a communication.
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The second requirement, however, is not met. The Senate Conservatives Fund
solicitations do not satisfy the content requirement because they are neither electioneering
communications nor public communications. 11 C.F.R. § 109.21(c)(1)-(5). An electionecring
communication is any broadcast, cable, or satellite communication that (1) refers to a clearly
identified candidate for federal office; (2) is publicly distributed within 60 days of the relevant
general election or 30 days of the relevant primary election; and (3) is targeted to the relevant
electorate. 11 C.F.R. § 100.29(a). The Seuate Conservatives Fund’s communications were not
distributed by broadcast, cable, or satellite, and nre therefore not electioneering ecommunicaticns.

Nor were they public communications. A “public communigation” is defined as

a communication by means of any broadcast, cable, or satellite

communication, newspaper, magazine, outdoor advertising facility, mass

mailing, or telephone bank to the general public, or any other form of

general political advertising. The term general public political advertising

shall not include communications over the Intemet, except for

communicaticns placed for a fee on anothor person’s Web site.
11 C.F.R. § 100.26 (emphasis added). The expenéitures made by the Senate Couservatives Fund
in support of Akin were all devoted to either “Email List Rental” or “Online Processing.”
Communications over the Internet are specifically exempt from the definition of “public
communication” unless placed for a fee on a third party website. 11 C.F.R. § 100.26.

The record docs not reflect that the Senate Conservatives Fund’s fundraising
cammunications were placed for a fee on another website. The Commission has narrowly
interpreted the term Internet communication “placed for a fee,” and has not construrd that phrase
to cover payments for services necessary to make an Internet communication. See Factual &

Legal Analysis at 11, MUR 6414 (Carnahan in Congress Committee et al.) (payment for research

services used to make website does not result in website being placed for a fee).
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Therefore, the Senate Conservatives Fund’s communications were neither electioneering
communications nor public communications, and thus do not satisfy the content requirement of
11 C.F.R. § 109.21(c).

Because the content requirement was not satisfied, there was no coordinated
communication under 11 C.F.R. § 109.21, and no contribution by the Senate Conservatives Fund
to Akin or Akin for Senate. Accordingly, the Commission finds no reason to. believe that the
Senate Conservatives Fund and Lisa Lisker in her official capacity as. treasurer violated 2 U.S.C.

§§ 441a or 441b.



